EITl and CONNEX:
Lessons, Challenges

and Complementarity




2
EITI and CONNEX: Lessons, Challenges and Complementarity

Table of contents

EXQCULIVE SUMMIATY ceceierierectretertetsestessesestsessesassssesstssssessessssessssssssssessesssssnstssssssstsssssssssssssssssasssssssens 3
KEY r@COMMENUALIONS ..t ssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssasns 4
1. Project BACKGIOUNG ... cineessssissesesssisssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssens 5
2. Overview - Complementarity between EITI and CONNEX .......ccovvrrrrrrnernrnsinssnssssesssenssnnes 7
3.  Responses to EITI - CONNEX QUESTIONNAITE .....ccivecerersirinesinesssssesssssesssssssssssssssssssssssssessssess 8
4. SOt CASE SHUAIES ...ttt tissebs st ssss bt sas st bbbt base bt 9
CASE STUAY T: GRANA .t sss s sssssssssssssssssssssssssssssasssssssssssssssssssssssssssssses 10
Case STUAY 2: BUIKING FASO .uvuviierernsissssississssssisssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 11
CaSe STUAY 3: SIEITA LEONE couurterererssisssnsississssssissssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 12
Case StUAY 4: THE PRiliDPINES . errisrnsississsssisssnssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssses 13

5. RECOMMENUATIONS ..ottt tssses et tas st s s sass bbb s b basebasa s b sas st basesasees 14
ANNeX :1T CoOMPIEMENTATILY MALIIX.iiriererrerrrriernsisrissssssssessssessssssssssssssssssssssssssssssssssssssssssssssssssses 16
CONNEX pillars and roadmap complementarity with the EITI Standard........ccccoeeevevercnernnce. 16
Connex Pillars and EITI Requirements cOMplemMENtarity ......cocrernrsnrssinssesesssesssesssssssssens 17
Connex Roadmap and EITI Requirements COMPIeMENtarity .....crrenrnsrnsisnenssssesssesssnnes 18
Connex Roadmap Step 1 Setting the Legal and Policy Framework and EITI complementarity.......... 18
Connex Roadmap step 2 Pre-negotiation stage and EITI Requirements.......ccceeeevveerenen. 23
Connex Roadmap step 3 Contract negotiation stage and EITI Requirements........ccceeernerenersnresessenens 24
Connex Roadmap step 4 Implementation and Monitoring of the Investment Stage ........ccccevveerverenee 25

Annex 2: Presentation by EITI Head of Secretariat Jonas Moberg at G7 CONNEX Initiative International

Conference on Capacity Building and TranSPar€NnCy ... smsinssssssssssssssssssssssssssssses 26

FURTHER INFORMATION
If you would like further information on this topic, please contact the person mentioned below.

Victor Ponsford, Information Officer
vponsford@eiti.org

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
Tel +47 22200800 Fax +47 22 83 08 02 Email secretariat@eiti.org



3
EITI and CONNEX: Lessons, Challenges and Complementarity

Executive Summary

Commercial contract negotiations between governments and multinational corporations are complex,
nowhere more so than in the extractive sector. Experience from the 51 EITl countries has shown the
need for greater expertise on behalf of host governments when negotiating contracts.

The EITl is a Standard implemented by 51 countries and overseen at the national level by EITI National
Commissions (also known as multi-stakeholder groups), which bring together government, companies
and civil society groups to find common solutions to governance issues in the extractive sector.

The G7 CONNEX Initiative was launched in 2014 and aims to provide developing country partners with
enhanced advisory support in relation to how best to negotiate complex commercial contracts, initially
in the extractive sector.

This report highlights the points of complementarity between CONNEX and EITI, with case studies that
explore the challenges facing four EITI countries on the issue of contract negotiation and how CONNEX
can contribute expertise and assistance. It sets out some key recommendations for improving
complementarity.
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Key recommendations
EITI and CONNEX to:

o Reference and highlight each other as a resource and source of support and information on
their websites.

o LookatEITl reports as diagnostic tools to highlight challenges and hidden deals in the contract
negotiation and implementation process. For example, look particularly at barter deals and
underlying letters of agreement for clarity of procedure and terms.

o Work together on beneficial ownership disclosure, including politically exposed persons, to
provide public information on potentially preferential deals.

e Pick entry points for appropriate joint interventions following EITI Reports where upcoming
contract negotiations are coming up or where there are reviews of existing deals.

o Work alongside existing actors in the contract negotiation field - the World Bank, African
Development Bank, Open Contracting Partnership, the International Bar Association, emerging
efforts on Tainted Assets, etc. — to ensure complementarity of interventions.

e Seekto encourage countries to put more contract procedures in law and less in discrete
contracts, reducing the space for individual discretion. Some countries might increasingly wish
to move from a contract regime to a licence regime.

A longer list, including specific EITl and CONNEX recommendations, can be found below in Section 4:
Recommendations.

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
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1. Project Background

The G7 Initiative on “Strengthening Assistance for Complex Contract Negotiations (CONNEX)”, launched
at the G7 Brussels Summit in 2014, aims to provide developing country partners with multi-disciplinary
and concrete expertise for negotiating complex commercial contracts, with an initial focus on the
extractive sector. The CONNEX Initiative is designed to ensure that such complex commercial contracts
are well conceived and well negotiated for a host country’s successful and inclusive development, while
protecting the interests of the host country and investing companies.

The G7 identified the following three pillars that constitute the CONNEX Initiative: information
integration and accessibility on existing resources (Pillar 1); enhancing existing negotiation support
(Pillar 2); and linking to long-term capacity building and increasing transparency (Pillar 3).

Progress has been made over the past two years, especially on Pillars 1 and 2, with the establishment of
a collaborative relationship with the Columbia Center on Sustainable Investment (CCSI) on its open web
portal and the endorsement of the CONNEX Code of Conduct. Furthermore, by generating synergy with
global efforts in capacity building and improving transparency in the extractives sector (Pillar 3), the
CONNEX Initiative can also contribute significantly to facilitating the mobilisation and effective
utilisation of domestic public resources by the resource-rich developing countries for their own
sustainable development. The CONNEX Initiative thus can play a part in realising the 2030 Agenda for
Sustainable Development, in line with the principles contained in the Addis Ababa Action Agenda.

For this purpose, Japan, as the Chair of the G7 in 2016, has requested a study by the EITlI on how
CONNEX and the EITI can work together towards an improvement in transparency in deals made in
resource-rich developing countries in the oil, gas and mining sectors.

The EITI Standard is an international standard that ensures transparency around countries' oil, gas and
mineral resources. When implemented, the EITI ensures more transparency in relation to how the
country's natural resources are governed. At the EITI Global Conference in Lima in February 2016, the
G7 CONNEX Consultative Group held its first meeting under the Japanese Presidency alongside a
number of other related organisations and initiatives, including the World Bank, the Colombia Center
on Sustainable Investment, the OECD, the International Institute for Sustainable Development, the
Open Society Foundation, the Natural Resource Governance Institute and, of course, the EITI.

The importance of these efforts was then reinforced by both release of the Panama Papers and the Anti-
Corruption Summit held by the UK government on 12 May 2016, during which a number of EITI
members and resource-rich countries with weak governance made further commitments to improved
contracting practices. A communiqué noted the continuing development of the EITI and the need to
disclose beneficial owners was also clearly identified. In February 2016, new ground-breaking EITI
requirements on disclosure of beneficial ownership in the extractives industry made at the EITI Global
Conference gave further impetus for CONNEX as a way for G7 to support good contract negotiations.

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
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This report aims to present the way that the EITI can help inform and strengthen contract negotiations
and an increased awareness and use of CONNEX to promote governance and economic growth in
resource-rich developing countries. It is written in collaboration with the EITI and the CONNEX initiative.

The EITI process

Seeing results from natural resources
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2. Overview - Complementarity between EITI and CONNEX

Commercial contract negotiations between governments and multinational corporations are complex,
nowhere more so than in the extractive sector. Experience from the fifty-one EITI countries has shown
the need for greater expertise of host governments when negotiating contracts.

The G7's CONNEX initiative (Strengthening Assistance for Complex Contract Negotiations) aims to
provide resource-rich countries with the necessary tools to negotiate well-conceived contracts that
benefit host countries and investing companies.

An effective and smooth negotiation is one where both parties are on an equal footing in terms of
access to information, technical expertise and an understanding of the available options. EITI countries
produce a wealth of data that can be used to inform contract negotiations. A contract which is well
drafted, responsive to changing circumstances and fair to both parties is most likely to be sustainable
and mutually beneficial to both parties.

Although contract negotiation falls outside of the EITI Standard, it has been a subject of discussion by
EITI multi-stakeholder groups in the past. This is not surprising, for resource-rich countries’ new large-
scale mining projects, with their promise of wealth and jobs, are often discussed at all levels of society.
This shows that the demand for well-negotiated contracts is strong, but there is a risk that expectations
of governments and civil society are raised whilst remaining unmet.

The EITI and CONNEX working together can help address some of these fundamental issues by
clarifying ambiguities and providing a platform for discussions and the communication of expert
knowledge. See Annex 1: Connex Pillars and Roadmap complementarity with the EITI Standard.

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
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3. Responses to EITI - CONNEX questionnaire

CONNEX and the EITI jointly drafted a questionnaire to assess the need for CONNEX's technical support
on contract negotiation. This questionnaire was sent via a monthly communication to all EITI national
secretariats. Responses to the questionnaire indicate that a broad range of support from CONNEX on
contract (re)negotiation and litigation would be welcomed.

Questionnaire

The CONNEX Initiative on Supporting Contract Negotiations

The G7's CONNEX initiative (Strengthening Assistance for Complex Contract Negotiations) recognises that commercial contract
negotiations between governments and multinational governments are complex, nowhere more so than the extractive sector.
It aims to provide resource rich countries with the necessary tools to negotiate contracts that benefit host countries and
investing companies.

The EITI MSGs provide a platform for these discussions to take place. Japan, as the presidency holder of the G7 Ise-Shima
Summit this year, is now working with the EITl International Secretariat to seek a possibility of the collaboration between
CONNEX and the EITl Initiative. The CONNEX Initiative is expected to provide EITI countries that want to /currently are engaged
in the issue of contract negotiation with multi-disciplinary and concrete expertise for negotiating complex commercial
contracts. To see the broader perceptions of the CONNEX in the implementing countries, Japan has asked us to reach out to
you. To assess whether this process might be useful for your country and the relationship between contract negotiations and
EITI, it would be good to consider the prominence of contract negotiation in MSG workloads:

e Arethere any challenges or needs for assistance in terms of contract negotiations in the extractives sector
discussed by the MSG?

e Does EITl data get shared with your country's chief negotiator and department of trade? Is s/he involved
in the MSG?

e To what extent does EITI data inform the discussion around contract (re)negotiations?

e Do you think MSG meetings with representatives from companies, government and civil society provides
a potential platform for discussions about negotiations (e.g. lack of legal knowledge/ negotiation
capacity, problems of uneven contract, needs for a renegotiation, etc.)?

e Canyou think of instances where CONNEX technical advice could or might have helped the MSG?

e Should the CONNEX technical advice be extended not only for the contract negotiations but also for
litigation and other areas in the value chain or package of the extractive sector to help improve
transparency?

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
Tel +47 22200800 Fax +47 22 83 08 02 Email secretariat@eiti.org
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4. Short Case Studies

EITI Reports include legal, administrative and regulatory recommendations for reforming the
governance of the sector, in addition to the reconciliation of payments. A number of country reports
have included recommendations on contracts and licences where the EITI has identified weaknesses
and oversights in administration.

Below are case study examples from Burkina Faso, Ghana, the Philippines and Sierra Leone where input
and expertise from the CONNEX initiative can play a role in identifying problems, shaping solutions and
assisting with the implementation of necessary reforms.

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
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Case Study 1: Ghana

Ghana’s 2010-11 EITI Oil and Gas Report identified gaps in the existing legal and fiscal regime,
leading to lack of payments of capital gains tax by oil companies.

Background: In 2011, one of the international oil companies operating in Ghana, Tullow Qil Plc,
acquired EO Group Limited, one of the partners in the Jubilee Oil Field. The EITI Report documented
that there was no capital gains tax paid in the transaction, although the Ghana Revenue Authority had
issued a ruling that the transaction was liable to such a tax. According to the Petroleum Revenue
Management Act, the sale of exploration, development and production rights is subject to capital gains
tax and should be collected by the petroleum holding fund.

Recommendation: The 2013 EITI Report recommended to follow up on the EO Group acquisition,
including harmonising the relevant legislation.

Follow up: The Government of Ghana and the Ghana Revenue Authority have taken several actions to
ensure that the legal framework covers such capital gains tax payments from the oil sector in the future,
including:

e Passing Act 871 (Internal Revenue Amendment) in 2013, which amended the provisions of the
Internal Revenue Act to cover such capital gains tax payments from the oil sector in the future.

e Ensuring that capital gains tax was paid in other acquisitions, such as Sabre Qil’s sale of its
interest in the Jubilee Fields to Petro SA.

e Continuing to monitor, through EITI reporting, whether these types of sales are made in
accordance with the legal framework. The 2012-13 EITI Oil and Gas Report noted the cases in
which capital gains tax was applicable but not paid.

Complementarity

CONNEX could provide technical assistance to Ghana and other EITI countries on tax optimisation,
options for licence transfer arrangements and how to engage with corporations seeking exemptions.

Information generated through the GHEITI process can help inform ongoing and future contract
negotiations. However, in Ghana and other countries, often the challenge is not just to collect the
data but then also to have capacity to analyse it as part of contract negotiations.”

Bash Abdul-Razak, National Coordinator Ghana

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
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Case Study 2: Burkina Faso

Burkina Faso’s 2012 EITI Report identified an agreement between the government and a mining company
which was not entered into in accordance with the laws and regulations governing the sector.

Background: According to the 2012 EITI Report, the Government of Burkina Faso and the company Pan
African Limited entered into a public-private partnership on 11 August 2012, related to the Tambao
deposit. The Tambao deposit is one of the largest manganese deposits in the region. Despite the
absence of any legal framework enabling such agreements to be signed at the time, the agreement was
concluded by the Minister of Mines and Energy on behalf of the State, and approved by the Minister of
Economy and Finance. It was only on 23 May 2013 that a decree stipulating the legal arrangements for
public-private partnerships was issued. In addition, the EITI Report revealed that a signature bonus of
USD 10 million was paid related to the agreement, yet the legal framework does not provide for
payment of such bonuses.

Recommendation: The 2012 EITI Report recommended that mineral agreements and contracts should
be entered into in accordance with the applicable laws in order to guarantee and safeguard the
interests of the state and the company. The report also recommended that laws and regulations
governing signature payments should be put in place.

Complementarity: CONNEX could support the government and the multi-stakeholder group by
providing technical assistance and options for meeting this recommendation strengthening the legal
system and stabilising the investment environment.

Injconditions of total opacity, we cannot continue to expect that the mining
sector; a pillar of our economy, can really benefit all Burkinabe citizens. We are
going to look very closely to'determine if contracts need to be reviewed, cancel

some licenses or concessions and redistribute them in transparent conditions.

HE Yacouba Isaac Zida, Prime Minister

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
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12

EITI and CONNEX: Lessons, Challenges and Complementarity

= 2>

Sierra Leone
Extractive Industries
Transparency Initiative

Case Study 3: Sierra Leone

Sierra Leone: Assessing the impact of Sierra Leone’s Online Repository on negotiations.

Background: Sierra Leone was one of the first EITI countries to create an online mining cadastre with

data on concessions’ coordinates, start and completion dates and details of owners. This data is pulled
through to the SL Online Repository, which publishes the information (data on contracts, payments and

production figures) that comes from the SL Open Contract dataset. This information on the SL Online

Repository includes data from two other sectors:

e Industrial mining, with almost 300 companies holding over 700 licences

e Artisanal mining, with 5200 licences
e Exporters and dealers, with 1700 records

e Forestry, with 350 licences

The system has had multiple benefits, with an increase in government revenues and a corresponding

decrease in outstanding payments.

Complementarity

CONNEX could provide an assessment on the extent to which the cadastre’s data has impacted
positively or negatively on investment decisions and negotiations between government and
companies. Such an evaluation could ask the following questions: Has the data helped clarify the
investment environment? If so, how? Has access to the cadastre data contributed to investment

decisions?

o »
4
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Case study 4: The Philippines

Using the PH-EITI online contract portal for contract negotiations.

Background: Like Sierra Leone, the Philippines EITI (PH-EITI) has an online contract portal with details on
contracts, annexes, the basis for computation of payments and related documents published in
searchable PDF format. Violation of contract obligations can be monitored using the data on the
platform to ensure that revenue sharing agreements and environmental obligations are adhered to.

However, the data on the PH-EITI remains unconnected to other data sets, including licence data, as on
the Sierra Leone Online Repository (see above) providing an interesting comparative case study for how
effective and useful contract data is when it remains siloed

Complementarity:

1. Connex could facilitate the sharing of information across government agencies, so that data on the
contract portal can be seen side by side with agency data. For example, the ministries of
environment and local governments would all be interested in seeing whether stipulations in social
development programs, environmental protection programs and decommissioning plans are being
complied with, and ultimately, whether government is getting a fair deal.

2. Connex could also help build the capacity of government officials in negotiating contract terms
taking into account considerations for environmental, social and health impact, as well as agreeing
on a sound decommissioning plan.

Follow up and feedback from the National Coordinator

Karla Espinosa, National Coordinator for the Philippines, believes that while facilitating information
sharing across government agencies could be helpful pending discussion of the details and contents of
this possible support.

On point two, the National Coordinator plans to follow up with government representatives at the
Mines and Geosciences Bureau (MGB), at the Department of Environment and Natural Resources (DENR)
to discuss their interest in capacity-building on negotiating contract terms.

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
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5. Recommendations

The EITI and CONNEX share similar goals: facilitating the mobilisation of domestic resources for
sustainable development, building in-country capacity and increasing transparency with the overall aim
of improving governance of the sector. The EITI provides information on each step of the value chain,
from contracts to extraction and revenues. Well-negotiated contracts need reliable data and a
government versed in extractive sector policy discussions.

CONNEX's focus on the first step of the EITI value chain - contracts and licences - complements the EITI
because reaching the overall goals listed above can often hinge on how suitable and durable a contract
is for host countries’ citizens and extractive companies. Instability does not benefit either party and
building in resilience to the cyclical nature of the extractive sector in contracts is key, as is managing the
expectations of citizens through trusted communication channels such as the EITI.

The challenge for CONNEX and the EITl is not so much finding points of complementarity as identifying,
as in the list below, some easily achievable objectives with potential impact:

CONNEX and EITI to:

e Reference and highlight each other as a resource and source of support and information on
their websites;

e Look at EITI reports as diagnostic tools to highlight challenges and hidden deals in the contract-
negotiation-and-implementation process. For example, look in particular at barter deals and
underlying letters of agreement for clarity of procedure and terms;

e Work together on beneficial ownership disclosure, including politically exposed persons, to
provide public information on potentially preferential deals;

e Pick entry points for appropriate joint interventions following EITI reports where contract
negotiations are coming up or where there are reviews of existing deals;

e Work alongside existing actors in the contract negotiation field — the World Bank, African
Development Bank, Open Contracting Partnership, the International Bar Association, emerging
efforts on Tainted Assets, etc. — to ensure complementarity of interventions;

e Seek to encourage countries to put more contract procedures in law and less in discrete
contracts, reducing the space for individual discretion. Some countries might increasingly wish
to move from a contract regime to a licence regime.

CONNEX to:

e Build capacity in EITI multi-stakeholder groups in countries interested in contract negotiation;

e Work with interested EITI National Secretariats to help facilitate communication on contracts at
multiple levels between governments, companies, civil society and the wider public.

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
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EITI multi-stakeholder groups to:

e Encourage chief contract negotiators to attend multi-stakeholder meetings to explain the
contract process and upcoming contract/licence agreements, where relevant;

e Encourage contract transparency and procedures to be disclosed.

EITI International Secretariat Ruselgkkveien 26, 0251 Oslo, Norway www.eiti.org
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Annex :1 Complementarity matrix

CONNEX pillars and roadmap complementarity with the EITI Standard.

This annex highlights points of complementarity between the EITI and CONNEX. The CONNEX roadmap for contract negotiations provides a framework
for how countries can negotiate contracts. Many of the steps in the roadmap mirror requirements in the EITI Standard or require data disclosed in EITI
Reports. This section also identifies overlapping areas of complementarity between CONNEX'’S 3 pillars and the EITI Standard.
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Connex Pillars and EITI Requirements complementarity

Connex

EITI

Complementarity

CONNEX pillar 1

Overview: CONNEX's online portal integrates
information from partner organizations, hosts
relevant tools and resources and makes them
accessible to host countries. Connex'’s portal
also provides details on those who can
provide expert support when negotiating
large-scale investment contracts.

EITI Open data policy

Overview: The EITI Data Portal includes
information on the legal and fiscal regime,
production amounts and revenue figures for
the 51 countries. All this data can be
downloaded in an excel format for analysis.

CONNEX could add links to EITI data and details of the
multi-stakeholder group, secretariat staff and the EITI
National Coordinator to the CONNEX portal. A link to
the EITI Standard could also be included along with
links to each of the 25 guidance notes that explain
how the standard should be implemented in more
detail. The EITl is supporting and encouraging
countries that are mainstreaming EITI Reporting into
government and company systems.

The EITI has published two guidance notes of
particular relevance to CONNEX’s work, one on
contract transparency and the other on publishing
data. Contact details of the International Secretariat
staff who support countries in implementation could
also be included.

Connex pillar 3

Overview: Capacity-building of stakeholders
before and after negotiations. Focus on long-
term capacity building linking contract
negotiations to sector monitoring, policies
and laws to ensure sustainability.

EITI Requirement 1: Oversight of the multi-
stakeholder group

Overview: The EITI requires multi-stakeholder
oversight, including a functioning multi-
stakeholder group that involves the
government, companies, and the full,
independent, active and effective participation
of civil society.

The EITI MSG group performs an important monitoring
and oversight function of the sector by checking and
approving the information in EITI Reports. As part of
CONNEX's commitment to build capacity in country
they could reach out to the EITI MSG’s and providing
training and expertise on monitoring contracts in the
extractive sector.
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Connex Roadmap Step 1 Setting the Legal and Policy Framework and EITI complementarity

Connex

EITI

Complementarity

CONNEX Roadmap step 1

As a first step, policymakers need to assess whether
they have the right types of government policies,
strategies, and a legal and regulatory framework in
place to both attract foreign direct investment (FDI)
and ensure that any such investments are
sustainable and beneficial to the country.

EITl requirement 2

The EITl requires disclosures of information related to
the rules for how the extractive sector is managed,
enabling stakeholders to understand the laws and
procedures for the award of exploration and production
rights, the legal, regulatory and contractual framework
that apply to the extractive sector, and the institutional
responsibilities of the State in managing the sector.

The EITI discloses information related to
the rules (policies, strategies, regulations,
etc.) that govern the sector. This
information is useful for step 1 of
CONNEX's roadmap.

Connex Roadmap step 1.1 Government policies and
strategies

To attract foreign direct investment and maximize
its contribution to the sustainable

development objectives of a country, clear
government policies are needed to guide and
inform the planning, preparation, negotiation,
monitoring, and implementation of an investment.

EITI requirement 2.4 (b)
Contracts

Itis a requirement that the
EITI Report documents the
government’s policy on
disclosure of contracts and
licenses that govern the
exploration and exploitation
of oil, gas and minerals. This
should include relevant legal
provisions, actual disclosure
practices and any reforms
that are planned or underway.
Where applicable, the EITI
Report should provide an
overview of the contracts and
licenses that are publicly
available, and include a

EITl requirement 7.3
Discrepancies and
recommendations from
EITI Reports.

With a view to
strengthen the impact
of EITI implementation
on natural resource
governance, as per
Requirement 7.4, the
multi-stakeholder
group is required to
take steps to act upon
lessons learnt; to
identify, investigate
and address the causes
of any discrepancies;
and to consider the

2.4 (b) EITI countries report their policy on
contract disclosure, including actual
disclosure practices and any reforms
underway.

7.3 EITI Reports include recommendations
for addressing weaknesses in the
regulation of the sector. Tax optimization
recommendations based on expert advice
from CONNEX could be adopted if the
MSG approves.

2.5 EITI countries are mandated to disclose
beneficial ownership information from
2020. This means that companies and host
governments can enter negotiations in
good faith, knowing who exactly they are
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reference or link to the
location where these are
published.

EITI Requirement 1.5
Workplan

The multi-stakeholder group
is required to maintain a
current workplan linked to
the EITI Principles and reflect
national priorities for the
extractive industries.

recommendations
resulting from EITI
reporting.

negotiating with.

6.1 EITl requires the disclosure of
information on social payments. Some
countries have national laws requiring
extractive companies to make social
expenditures, others decide this on a per
project basis. This information is useful to
both host governments and companies
considering investing.

1.5 Workplan

The EITI MSG is required to publish a
workplan aligned with national priorities,
objectives in the workplan could include
for instance attracting FDI to the
extractive sector and maximise the
countries sustainable development as per
Connexstep 1.
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EITI requirement 2.5 Beneficial
ownership
It is recommended that

implementing countries
maintain a publicly available
register of the beneficial
owners of the corporate
entity(ies) that bid for,
operate or invest in extractive
assets, including the
identity(ies) of their beneficial
owner(s), the level of
ownership and details about
how ownership or control is
exerted.

Where possible, beneficial
ownership information
should be incorporated in
existing filings by companies
to corporate regulators,

stock exchanges or agencies
regulating extractive industry
licensing. Where this
information is already publicly
available, the EITI Report
should include guidance on
how to access this
information.

EITl requirement 6.1
Social expenditures by
extractive companies.

The EITl requires
disclosures of
information related to
social expenditures and
the impact of the
extractive sector on the
economy, helping
stakeholders to assess
whether the extractive
sector is leading to the
desirable social and
economic impacts and
outcomes.
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Connex Roadmap step 1.2 Reform and Revise the
Legislative and Regulatory Frameworks

A comprehensive and clearly drafted legal and
regulatory framework improves the investment
climate for investors, promotes transparency and
government accountability, facilitates better
contract negotiations, and makes it easier to
implement and regulate investment projects.
Governments should formulate or revise their laws
according to their democratic processes, as a part
of which relevant stakeholders, including
communities which stand to be affected, should be
consulted.

A government’s national policies and policy
objectives, as well as international and regional
best practices should also be taken into account in
the formulation or revision of such laws. Some
governance frameworks and initiatives are available
to assist with this process.

EITl requirement 2.1 Legal framework and fiscal regime.

Implementing countries must disclose a description of
the legal framework and fiscal regime governing the
extractive industries. This information must include a
summary description of the fiscal regime, including the
level of fiscal devolution, an overview of the relevant
laws and regulations, and information on the roles and
responsibilities of the relevant government agencies.

As part of requirement 2 EITI reports
disclose details on the sector and provide
recommendations for addressing
weaknesses in the legal, fiscal and
regulatory regime. (see above for more
detail)

Connex Roadmap step 1.3 Sector-Wide Analyses

A host government also needs to ensure that it has
sufficient information on the sector and resources
in respect of which it is seeking to attract
investment. The availability of reliable and up-to-
date information will improve the prospects of a
successful and equitable outcome of a tender
process or a contract negotiation.

Depending on the type of the investment, such
information could include:

EITl requirement 2.3 Register of licenses

Implementing countries are required to maintain a
publicly available register or cadastre system(s) with the
following timely and comprehensive information
regarding each of the licenses pertaining to companies
covered in the EITI Report:

i. License holder(s).

ii. Where collated, coordinates of the license area.
Where coordinates are not collated, the government is
required to ensure that the size and location of the

EITI countries are required to maintain a
publicly available register or cadastre
system with the following details useful to
both host governments and prospective
extractive companies:

e License holder(s)

e Coordinates (where collated)

e Commodities being mined (in the
case of production licenses)
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Geological information regarding the
location, estimated quantity and quality of
mineral resources;

Hydrological information regarding water
sources and availability, seasonal
fluctuations, and current users of water; or
Information regarding the suitability and
availability of land for a particular use.

license area are disclosed in the license register and that
the coordinates are publicly available from the relevant
government agency without unreasonable fees and
restrictions. The EITI Report should include guidance on
how to access the coordinates and the cost, if any, of
accessing the data. The EITI Report should also
document plans and timelines for making this
information freely and electronically available through
the license register.

iii. Date of application, date of award and duration of
the license. iv. In the case of production licenses, the
commodity being produced.

It is expected that the license register or cadastre
includes information about licenses held by all entities,
including companies and individuals or groups that are
not included in the EITI Report, i.e. where their
payments fall below the agreed materiality threshold.
Any significant legal or practical barriers preventing
such comprehensive disclosure should be documented
and explained in the EITI Report, including an account of
government plans for seeking to overcome such barriers
and the anticipated timescale for achieving them.

Further, countries are required to fill in
missing gaps and explain why relevant
license information is not available.
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Connex Roadmap step 2 Pre-negotiation stage and EITI Requirements

Connex

EITI

Complementarity

Connex Roadmap step 2.3 Prepare and Manage
the Tender Process

The objective of awarding a concession or
license through a competitive bidding or tender
process is to identify the best contracting party
through a sound, competitive, inclusive, and
transparent process.

Competitive bids are commonly used for the
development of infrastructure projects to
promote value for money.

Competitive bidding is also becoming more
widespread in the extractive industries,
especially where there is already geological
information available on a particular

mineral or petroleum reserve. The alternative to
a competitive bidding process is to award
mineral or petroleum rights on a first come, first
served basis.

EITI requirement 2.2 Licence allocations
Implementing countries are required to disclose

the following information related to the award or
transfer of licenses pertaining to the companies
covered in the EITI Report during the accounting
period covered by the EITI Report:

i. a description of the process for transferring or
awarding the license;

ii. the technical and financial criteria used;

iii. information about the recipient(s) of the
license that has been transferred or awarded,
including consortium members where applicable;
and

iv. any non-trivial deviations from the applicable
legal and regulatory framework governing license
transfers and awards.

EITI countries are required to disclose
their policy on awarding contracts.
This information is important to
prospective companies considering
investment in a country.
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Connex Roadmap step 3 Contract negotiation stage and EITI Requirements

Connex

EITI

Complementarity

Connex Roadmap step 3 Contract Negotiation Stage
Where an investor is engaged on a first come,

first served basis, or has made an unsolicited bid, a
contract negotiation over the terms of

the investment contract is usually required. It is at
this stage that such important contractual terms as
profit sharing, the level of taxes, and the breadth of
stabilization clauses may be negotiated and the
rights and obligations of each of the contracting
parties agreed.

EITI requirement 4.1 Sale of the state’s share of
production or other revenues collected in kind.

Where the sale of the state’s share of
production or other revenues collected in kind
is material, the government, including state-
owned enterprises, are required to disclose the
volumes sold and revenues received. The
published data must be disaggregated by
individual buying company and to levels
commensurate with the reporting of other
payments and revenue streams.

EITI requirement 4.3 Infrastructure provisions
and barter arrangements.

The multi-stakeholder group and the
Independent Administrator are required to
consider whether there are any agreements, or
sets of agreements involving the provision of
goods and services (including loans, grants and
infrastructure works), in full or partial exchange
for oil, gas or mining exploration or production
concessions or physical delivery of such
commodities. Reporting could also break down
disclosures by the type of product, price,
market and sale volume.

Requirements

4.1 Substantial amounts of revenue can be
made and lossed when a country receives
payment in-kind from extractive companies
which it then sells on to commodity traders. In
many cases governments have a total figure but
might not have information on the price and
volumes traded. EITI requires the disclosure of
this information which can be useful to
governments and companies when negotiating
contracts.

4.3 Countries can choose to make infrastructure
provisions at the national and contract level.
General: In order to make informed decisions
government officials and company negotiators
should have access to the information listed in
ALL requirements above when negotiating
contracts.
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Connex Roadmap step 4 Implementation and Monitoring of the Investment Stage

Connex

EITI

Complementarity

Connex Roadmap step 4 Implementation and
Monitoring of the Investment Stage

Once the contract has been signed and ratified,
the project development and operations will
begin. It is crucial to the sustainability and
success of the project that governments have
the capacity and resources to oversee the
compliance of the contracting parties with the
laws of the land and the terms of the contract, as
well as to monitor the impact of the operations
and related activities on the environment and
affected communities.

Contracts should also be made publicly available
and easily accessible. Contract transparency
helps to hold both the host government and the
investor to account and to facilitate the
monitoring of contract obligations by
government representatives and civil society
alike.

EITI requirement 2.4 (a) Contracts

Implementing countries are encouraged
to publicly disclose any contracts and
licenses that provide the terms attached to
the exploitation of oil, gas and minerals.

Many government departments beyond the
ministry directly responsible for the
extractive sector are involved in the
monitoring of a contract once agreed. The
EITl encourages the public disclosure of all
contracts so that civil society and
government representatives can monitor
contracts.
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Annex 2: Presentation by EITI Head of Secretariat Jonas Moberg at G7
CONNEX Initiative International Conference on Capacity Building and
Transparency

Jonas Moberg, Head of the EITI Secretariat, was invited to give a presentation and take part in a panel discussion in
Tokyo on 15 September at the G7 CONNEX Initiative International Conference on Capacity Building and
Transparency. Jonas led a special session on ‘Linkages between the CONNEX Initiative and other international
efforts”. Presentations from other stakeholders were given by Deloitte, Rio Tinto, the World Bank, GIZ, the British
Embassy, the US State Department and Kyaw Thet, Director from the Department of Mines, Ministry of Natural
Resources and Environmental Conservation, Myanmar. This followed a meeting of key CONNEX stakeholders at the
EITI Global Conference in Lima in February 2016.
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EITI

The EITI and CONNEX: Lessons,

Challenges and Complementarity.
G7 CONNEX Initiative International Conference on
Capacity Building and Transparency

Tokyo, Japan
15 September 2016

Jonas Moberg, head of the EITI International Secretariat
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OUR COLLECTIVE ACHEIVEMENTS SO FAR

Greater sociatal benefits?

Improved contracts?

Improved government take?

Improved awareness?

Transparency?

Predictability, security and contract sanctity?
Greater trust?

Trust in operating companies?

Government reforms?

Less transfer pricing?

Less corruption?
Less state capture?
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WHY?

Political leadership?

Outside political leadership?

Commodity prices?

New entries? (eg China in Africa)
Regulators? (eg DF 1504 and EU)

Law enforcement? (eg FCPA)
Campaigning?

Improved practices?

Standards? (eg EITI and the IFC safeguards)
Technical assistance?
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Sierra Leone: making information available for
investors

All relevant data on line, timely, reliable, and in one place.
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EITI Recommendations

In addition to the statistics and data, EITl Reports also
include legal, regulatory and administrative
recommendations aimed at improving sector governance.

* Contract transparency: Mongolia
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Mongolia’s entire 1.§ million adult population is able
to analyse any developments in the mining sector
vith a fine comb.

HE Chumed Sakhandieg, Prave Mavster of Mosgoia
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)
Reforms and renegotiation

CONNEX could provide EITI countries with technical advice
on when to begin renegotiating contracts if reforms, prices
or other circumstances have changed the legal and or

fiscal regime.

CONNEX and EITI

Successfully negotiating complex contracts in the
extractive sector requires at a minimum four ingredients:

* Information & data
* Expertise e
* Capacity
* Trust

“ m, o
= "
iy, J&fl@

G7 CONNEY Inscrwe Jreerrctional Confesercr on

Capocrty Duding ore’ Tomperency m'
Takpa, sopor

2528




36
EITI and CONNEX: Lessons, Challenges and Complementarity

12/21/16

EITI — CONNEX complementarity
; ™)

EITI Requirement 2 CONNEX pillar 1 h I

The EITI requires disclosures of Information integration and

information related to the rules for how accessibility © maintaining an
the extractive sector is managed, ity .

enabling stakeholders to understand the  ONline resource portal that
laws and procedures for the awardof  brings together relevant tools
exploration and production rights, the

legal, regulatory and contractual and resources.

framework that apply to the extractive

sector, and the institutional

responsibilities of the State in managing

the sector.
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EITI — CONNEX complementarity

—
EITI Requirement 2.4 \i[lﬂl

Implementing countries are encouraged to publicly disclose any
contracts and licences that provide the terms attached to the

exploitation of oil, gas and minerals.

Further: It is a requirement that the EITI Report documents the
government’s policy on disclosure of contracts and licences that
govern the exploitation of oil, gas and minerals....This should
include relevant legal provisions, actual disclsorure practices and
any reforms that are planned or underway.
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EITI — CONNEX complementarity

EITI Requirement 1

CONNEX pillar 2 & 3 ”

The EITI requires multi-stakeholder  Ensuring support is more comprehensive and
oversight, including a functioning more responsive to government’s needs in
multi-stakeholder group that order 1o ultimately contribute to fairer, more
involves the government sustainable investment deals as drivers of

i development.
companies, and the full, > Sharing of knowled isti
independent, active and effective SRS o eeke smens e

rticipation of civil K support providers.
o iety.
participation of civil soclety. Capacity-building of stakeholders before and

after negotiations. Focus on long-term capacity
building linking contract negotiations to sector
maonitoring, policies and laws to ensure
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The EITI and CONNEX: Complementarity

EITI provides information and the platform for a well
informed discussion on the quality of existing contracts
and the arrangements for upcoming ones, including
whether support is needed from eg CONNEX.
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The EITI has done relatively well in...

Successes

* Making data accessible

* Diagnostic tool for identifying weaknesses

* Recovering lost revenue — $2.4 bn in Nigeria alone.
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The EITI has particular challenges in...

* Integrating the EITI into government systems
* Use EITl information to further reform the sector
* |dentify who owns companies and who benefits
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Next steps EITI/Connex

* Assess results of the consultation with implementing
countries

* Use the EITI as a platform for discussing and making
recommendations on negotiations.

* Draw on case examples of complex contract
negotiation and develop joint guidance.

* Encourage chief contract negotiators to the EITI MSG
to explain process and each upcoming
contract/license.
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[ —
G7 and 8 support for EITI and transparency in

the past

* Evian 2003 * Hokkaido Toyako 2008
* Sea Island 2004 * L'Aquila 2009

* Gleneagles 2005 * Muskoka 2010

* St Petersburg 2006 *  Deauville 2011

* Heiligendamm 2007 * Brussels 2014
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T —
Snapshot of data CONNEX can already access!
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Support reformers
- declarations/clear messaging matter
- bilaterally
Complementarity
- regulatory
- policy
Sustained technical assistance
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‘In an era of low commodity prices, the need for
increased trust, better information and good policies is
stronger than ever.’

Fredrik Reinfeldt, EITI Chair
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